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आदेश / O R D E R 

Per Dr.A.L. Saini, AM: 

 

 The captioned appeal filed by the assessee , pertaining to assessment year 

2012-13, is directed against the order passed by the Commissioner of Income Tax 

(Appeal)-16, Kolkata in appeal no. 721/CIT(A)-16/Kol/2015-16/W-14(2), which 

in turn arises out of an assessment order passed by the Assessing Officer u/s  144  

of the Income Tax Act, 1961 (in short the “Act”) dated 20.03.2015. 

 

2. At the outset itself, the ld. Counsel for the assessee submitted that the ld. 

CIT(A) did not consider additional ground raised by the assessee during the 

appellate proceedings. The ld. Counsel also submitted that the ld. CIT(A) has not 

considered the issue of profit rate in respect of estimated addition @ 10% on 

sundry creditors. In this respect, ld Counsel took us through the relevant para of 

Assessment order, which is reproduced below:  
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“The case was selected for scrutiny with reason of High ratio of refund to TDS. 

However, as the case was a complete scrutiny case and for this several  letters 

were issued to the given address of the assessee and as no compliance is received 

till date the case is decided on ex-parte basis based on available data of the 

record. On examination of account, it is found that assessee shown  sundry 

creditor of Rs. 11,74,51,856/-. On scrutiny assessment the amounts needed to be 

verified but in absence of co-operation from the assessee the sundry creditors 

amount has been verified. The onus to establish the veracity  of such sundry 

creditors lies on the assessee but as the assessee failed to discharge its onus in the 

instant case the case is adjudged on the basis of data available. As the sundry 

creditors amount is quite large  and it is very much needed to make enquiry but in 

absence of any co-operation from assessee on estimate basis 10% of the sundry 

credit amount of Rs. 11,74,51,856/- i.e. Rs. 1,17,45,186/- is disallowed 

considering either bogus or liability was ceased. Hence, the amount of Rs. 

1,17,45,186/- (10% of 11,74,51,856) is disallowed and added to the total income 

of the assessee.” 

The ld Counsel submitted that ld. CIT(A) passed the ex-parte order which stood 

vitiated on account of violation of principle of natural justice. The ld. Counsel 

further contended that in the interest of justice, another opportunity to contest 

the appeal before the Ld. first appellate authority may be granted to the 

assessee.On the other hand, ld. D.R. did not have any objection if the issue is 

remitted back to the file of ld. CIT(A). 

 

3. We heard both the parties and carefully gone through the submission put forth 

on behalf of the assessee along with the documents furnished and the case laws 

relied upon, and perused the fact of the case including the findings of the ld 

CIT(A) and other material available on record. We note that the ld. CIT(A) has not 

considered the assessment records and as well as assessment order to adjudicate 

the issue. The ld. CIT(A) did not discuss the findings of ld. Assessing Officer in 

respect of addition made by Assessing Officer on estimation @ 10% of sundry 

creditors. We also note that the ld. CIT(A) did not pass order on merits, therefore 

we are of the view that one more opportunity should be given to the assessee to 

plead his case before ld CIT(A). We note that it is settled law that principles of 

natural justice and fair play require that the affected party is granted sufficient 

opportunity of being heard to contest his case. Therefore, without delving much 

deeper into the merits of the case, in the interest of justice, we restore the matter 

back to the file of Ld.CIT(A) for de novo adjudication and pass a speaking order 
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after affording sufficient opportunity of being heard to the assessee, who in turn, is 

also directed to contest his stand forthwith.We direct the assessee to appear before 

the ld. CIT(A) on 13.04.2020 to discuss the issue and to file necessary documents 

as required by ld. CIT(A) to adjudicate the issue involved in the appeal. We 

therefore restore this lis back to the file of CIT(A) for afresh adjudication on 

merits after affording three effective opportunities to the assessee for presenting its 

case as per law and any default on latter’s part to this effect in consequential 

proceedings would be deemed as vacation of our instant remand order. 

4. In the result, the appeal of the assessee is allowed for statistical purposes.  

   Order pronounced in the Court on    23.01.2020  
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